There are few crimes which elicit a response as emotionally charged as those involving an allegation of child sexual abuse. Given the paucity of physical and scientific evidence in many cases and the resulting need to rely almost exclusively on the testimony of a very young child, the cases present unique challenges for judges, prosecutors and criminal defense attorneys.
While many scholars have addressed the dangers inherent in questioning children, such as creating false memories and improperly influencing testimony, there has been little exploration of the means employed by courts to evaluate a child's ability to offer reliable testimony. Many courts make a threshold finding of competence to testify after only a cursory examination that does not adequately test the child's true capacity to provide credible and factually accurate testimony.
This article explores the nature of children's testimony and the inadequacy of the traditional competency hearing in either testing the child's ability to distinguish fantasy from reality or in judging his or her understanding of the consequences of testifying truthfully. The article provides suggestions for restructuring the competency hearing to make it a meaningful process by which the judge and jury can determine the young child's capacity to offer reliable testimony.
INTRODUCTION
This article discusses the testimony of young children, the inadequacy of the traditional hearing used to determine the competency of such children to testify, and the ways in which the hearing might be changed to make it a meaningful process for determining the ability of a child to give reliable testimony.
Criminal trials involving allegations of the sexual abuse of a young child are particularly susceptible to wrongful convictions due to sympathy for the small "victim," intense revulsion elicited by the nature of the charges, and the ineffectiveness of traditional methods of impeachment when used with a child witness. The conventional competency determination, made on the basis of a pre-trial hearing, makes little or no attempt to accurately ascertain the child's level of developmental maturity or ability to reliably relate a series of events. There is rarely any meaningful attempt to ascertain whether the child witness is able to distinguish reality from fantasy. Rather, the child is often allowed to testify based upon a brief and essentially meaningless inquiry designed to test her knowledge of colors and her ability to parrot the difference between "the truth"
and "a lie." While many studies have discussed the dangers inherent in the improper questioning of children during the investigation of alleged sexual abuse, 1 there has been little exploration of how to determine whether a child is competent to testify. This is unfortunate, as the failure to adequately evaluate a child's ability to testify in a meaningful way can have catastrophic consequences. The lives of many individuals, including the child, will be changed forever as a result of the determination made at the competency hearing. This article will address the failures of the present system and offer suggestions for effecting reform.
THE MEANINGLESS NATURE OF TYPICAL COMPETENCY QUESTIONING: HOW WILL GOD FEEL?
"Are we ready to proceed with the competency hearing?" "Yes, Your Honor," the prosecutor replies and turns to ask the victim-witness advocate to bring in the star, and only, witness of the day. She returns in a moment, hand-in-hand with Suzi, an adorable five-year-old in a freshly pressed dress, matching bows in her hair, ruffled white anklets, and black patent leather ballet slippers on her little feet. The advocate shepherds Suzi to the witness chair where she sits, tiny and fragile, legs swinging as she clutches the teddy bear given to her by the State Police "special victims" unit. "Can you count to 10?" Suzi does so, and the prosecutor praises her effusively.
The preliminaries over, the prosecutor now straightens, takes out a black pen, and waves it in front of Suzi. "What color is this pen, Suzi?" "Black." "You're right! Good girl. Is that the truth?" "Uh-huh." "You're right, it is the truth. You are very smart." The prosecutor pauses for a moment and asks in a serious tone, "O.K., Suzi, now if I tell you that this pen is red," holding up the same black pen, "would that be the truth or a lie?" "A lie," replies Suzi, "That's right! Perfect! You are doing such a good job," the prosecutor beams, as he nods and smiles. He then frowns and deepens his voice. "Now, he says, "is it a good thing or a bad thing to tell a lie?" "A bad thing," says Suzi, sinking a bit lower in the chair. Again, the prosecutor is all smiles. "That is exactly right. You are such a smart girl." He takes a dramatic pause, frowns, and with a gloomy voice adds, "What would happen if you told a lie?" "Mommy would be mad and put me in time out, and God would be sad," Suzi whispers, again to accolades from the prosecutor.
After a few more questions which elicit testimony that Mommy would be proud and God would be happy if she correctly identifies the color of the pen as black, which is "the truth," Suzi is asked if she understands who the judge is and what role he has in the courtroom. Suzi responds, "Judges are the boss. They put bad people in jail." When prompted, Suzi confirms that judges are "really nice to little girls who tell the truth." The judge, as well as the prosecutor, is now nodding and assuring Suzi that she is doing a terrific job.
Next, Suzi is asked whether she will promise to tell the truth in court so that the Judge, in addition to God and Mommy, will be happy and proud of her. She again answers in the affirmative, and the competency hearing draws to a close. The prosecutor tenders the witness, maintaining that he has demonstrated that she knows the difference between the truth and a lie and understands that there are adverse consequences to telling a lie. The judge rules that the child may testify. The entire proceeding may have taken less than fifteen minutes.
2
The above scenario is reflective of the competency hearings that occur in most jurisdictions to determine whether young children should be permitted to testify in serious felony cases, including those alleging child sexual abuse. 3 The defense attorney is often relegated to the role of a proverbial "potted plant" during the proceedings. She may be given the opportunity to inquire of the witness directly, or she may be required to submit any requested questions to the court for the judge to ask. Even if the attorney is permitted to address the child directly, the questions may have to be submitted in advance for approval by the court. The judge may strictly limit the scope of the defense attorney's 2 The scenario described is played out daily in courtrooms across the country. TIME, Jan. 31, 1983. inquiry to issues involving the child's ability to distinguish truth from falsity and to articulate that one must tell "the truth" in court. forma attitude toward competency hearings when it is a foregone conclusion that the child will be adjudged competent to testify, and that any deficiencies in the child's testimony will go to the weight of the testimony, but not its admissibility?
Alternatively, should the defense attorney use the hearing to try to establish some rapport with the child? Should (or may) questions be asked about the allegations in the indictment-the acts about which the child is being found competent to testify? Perhaps the attorney should try to explore whether Suzi has an imaginary friend, or whether she is known to make up stories to avoid being put in "time-out." Maybe Suzi should be questioned about what activities she has engaged in previously that made God happy and those that made him (or her mother) sad or mad. While the answers to these questions may not be apparent, what is clear is that the lives of many individuals, including the child, will be changed forever as a result of the determination made at the conclusion of the hearing. 5 Given that reality, it is both startling and problematic that the typical competency hearing is comprised of the meaningless ceremony portrayed above. Reform is needed.
NATURE OF CHILD SEXUAL ABUSE CASES
Cases involving allegations of child sexual abuse evoke intense emotional reactions from participants in the criminal justice system and the public. The thought of a helpless child as the victim of a sadistic, perverted or manipulative adult brings out the protective instincts of every prosecutor and turns the "special victims' unit" attorney into an avenging angel in the eyes of her "team." 6 The public reacts with anger and revulsion.
Experienced criminal defense attorneys are passionate in their defense of accused murderers, arsonists, and suspected "terrorists." They do not flinch at the thought of cross-examining the most experienced FBI agent, mob informant, or co-defendant.
However, these same champions of the criminal justice system are terrified of facing a 5- by the child of the adult, or by the adult of the child. Obviously, there will be no physical evidence at all if the child was asked or forced to touch the adult. If the allegation is that the adult touched the child, there may be a medical report which indicates that the child has redness or sensitivity in the genital area which "is consistent with" such touching.
Effective cross-examination of the state's medical witness or use of a defense expert will elicit testimony that such physical findings are also "consistent with" masturbation, tight clothing, improper hygiene, and the use of inexpensive, rough toilet paper.
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Two other factors magnify the legal difficulties in child sexual abuse cases. The accused is often an intimate of the child, typically a family member, friend or neighbor. The Court considered the question of whether a five-year-old child was competent to testify in a criminal trial for murder:
That the boy was not by reason of his youth, as a matter of law, absolutely disqualified as a witness is clear. While no one would think of calling as a witness an infant only two or three years old, there is no precise age which determines the question of competency. This depends on the capacity and intelligence of the child, his appreciation of the difference between truth and falsehood, as well as of his duty to tell the former. The decision of this question rests primarily with the trial judge, who sees the proposed witness, notices his manner, his apparent possession or lack of intelligence, and may resort to any examination which will tend to disclose his capacity and intelligence, as well as his understanding of the obligations of an oath.
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In New York, a child's competency is governed by section 60.20(2) of the upon others, exaggeration, and disbelief. And more confounding is that a child's psychiatric illness may cause him to exhibit sexual behavior suggestive of abuse." Id. at 8. For an additional example, "Cathy, age 12, accused her father of raping her. One month later she insisted that she had lied about the rape to get back at her father for imposing strict curfews. In reality, Cathy had been raped by her father, but retracted her story under extreme pressure, humiliation, and rejection by her sister and mother. Criminal Procedure Law (CPL).
16
Every witness more than nine years old may testify only under oath unless the court is satisfied that such witness cannot, as a result of mental disease or defect, understand the nature of an oath. A witness less than nine years old may not testify under oath unless the court is satisfied that he or she understands the nature of an oath. If, in either case, the court is not so satisfied, the witness may nevertheless be permitted to give unsworn evidence if the court is satisfied that the witness possesses sufficient intelligence and capacity to justify reception thereof. A witness understands the nature of an oath if he or she appreciates the difference between truth and falsehood, the necessity for telling the truth, and the fact that a witness who testified falsely may be punished.
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The problem that arises in far too many cases is not so much in the legislative standard, but in its implementation. 18 Perhaps due to the inartful drafting of competency statutes, courts have tended to ignore their obligation to test the intelligence and capacity of young children to accurately relate a series of events. Instead, they have focused on the language relating to whether the child understands the nature of an oath, even in those cases in which no oath will be taken. New York is not alone in this failure to adequately vet young witnesses. . 18 Responding to the legal dilemmas created by inconsistent methods of conducting competency hearings, many of which were not grounded in any legal requirements, the State of Michigan repealed its requirement that all children under the age of ten be subject to a competency hearing before he or she may testify.
Michigan now presumes that all witnesses are competent, regardless of age, and the burden of proving incompetence is on the party challenging the child's competency. Other states have adopted varying standards to determine a child's competence. In Wyoming, courts have been directed to "utilize a five-part test for determining the competency of child witnesses: '(1) an understanding of the obligation to speak the truth on the witness stand; (2) the mental capacity at the time of the occurrence concerning which he is to testify, to receive an accurate impression of it; (3) a memory sufficient to retain an independent recollection of the occurrence; (4) the capacity to express in words his memory of the occurrence; and (5) Statutes and case law from various states mandate that the following elements must be taken into consideration when deciding whether the child is competent to testify:
(1) present understanding or intelligence to understand and obligation to speak the truth;
(2) mental capacity at the time of the occurrence in question to observe and register the occurrence; (3) memory sufficient to retain an independent recollection of the observations made; (4) ability to translate into words the memory of those observations;
and (5) ability to understand and respond to simple questions of occurrence. 20 If these elements are present, it is an indication that the child is competent to testify. In some courts, these elements are reduced to the simple determination by a judge that the child's competency to be a witness depends on the child's intelligence and moral sense.
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Unfortunately, there are no clear standards. Each trial court develops its own method of making a decision as to competency. Some of these assessments address only a small portion of the necessary factors. For example, a court may utilize the "red pen, black pen" technique and find the child competent without ever considering the child's mental or developmental capacity at the time the alleged crime occurred.
The conduct of the hearing itself is also left to the discretion of each judge. Some leave questioning to the prosecutor, others allow both attorneys to examine, and some propound questions themselves. There are trial judges who bring the child into chambers for an "introductory meeting," with or without the lawyers present. Some judges question the child about school, family members, or what gifts were received for his or her birthday or Christmas.
In determining the child's competency to testify, courts have tended to place primary emphasis on the child's ability to differentiate truth from falsehood, to comprehend the duty to tell the truth, and to understand the consequences of not fulfilling that duty. 22 The child need not understand the legal and religious nature of an oath; rather, it is sufficient that a child have a general understanding of the moral obligation to tell the truth. The child must also have cognitive skills adequate to comprehend the event he or she witnessed, and to communicate the memories of the event in response to questions at trial. 23 If a child is too young to appreciate the concept of an oath, he or she must be able to articulate that there are consequences to knowingly testifying to something that is false. 24 For cases involving adults as victims or perpetrators of crimes, the requirement of taking an oath bears with it the same sense of duty to tell the truth. The decision provides a narrative of a hearing, both longer and more thorough than most, in which a 5-year-old girl was deemed competent to testify under oath. The child, Jessi, testified as to her age and birth date, although she did not know the year in which she was born. In response to questions designed to establish that she could differentiate the truth from a lie, she was asked a series of questions relating to the colors of clothing worn by the Assistant Corporation Counsel. Jessi stated that "it is good to tell the truth" and "not good to tell a lie because her parents would be mad." Jessi further indicated that "God was happy when you are nice" and "God is mad if you are bad." During cross-examination, the child was not able to describe what an attorney does in the courtroom. She indicated that she learned about God from her mother and "herself." She stated that she believed in Santa Claus, but her family also celebrated Hanukkah, and that she went to temple two times "a long time ago," but could not remember what occurred during those visits. There is no indication in the opinion that any testing was done to determine the intelligence of the child or her developmental skills. Significantly, there was also no indication that a determination was made as to whether the answers she gave about going to temple were factually correct and, if so, when the visits occurred. There was no inquiry about her ability to tell time or relate a sequence of events. There was also no inquiry as to whether Jessi practiced the questions and answers with the Assistant Corporation Counsel prior to her testimony. and register what happened, whether she has memory sufficient to retain an independent recollection of the events, whether she has the ability to translate into words the memory of those observations and whether she has the ability to understand and respond to simple questions about the occurrence. Unfortunately, these critical skills are rarely explored during the competency hearings.
While there is nothing wrong with using the "red pen, black pen" questions to acclimate the child to the questioner or the courtroom, or to the concept of differentiating truth from falsehood, they are insufficient. Dr. Sherrie Bourg Carter outlines the shortcomings of such a truncated inquiry:
"First, although most children can correctly answer these types of questions, they do not shed very much light on the critical question of whether the child understands the meaning of the truth and lies. While they may be acceptable preliminary questions, the standard, "If I said my shirt is white . . ." type of questions mostly establishes whether a child knows his or her colors and can determine whether a statement about colors is correct or incorrect. Secondly, these questions do not do a very good job of replicating scenarios similar to the critical question before the court, which is whether a child who is placed in a serious situation (the courtroom rather than playing a game) and asked developmentally appropriate questions about a salient event they either witnessed or experienced Clearly, more is needed if the child's testimony is to have value to the trier of fact.
The child must be able to cognitively organize any event that actually occurred and also be able to differentiate it from his or her own thoughts and fantasies. Significantly, the child must be able to maintain these skills under psychological stress and under pressure from adult authority figures in the courtroom.
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The ritualistic and abbreviated hearings illustrated above have resulted from the single-minded focus only on demonstrating that the child is aware that some statements are true and others are false, and that there may be unpleasant consequences if one knowingly says something false after promising to tell the truth. The real issue, of course, is that a child's ability to correctly identify the color of a pen, or to imagine God's displeasure if she intentionally responds with the incorrect color, is not a reliable gauge of the ability of a young child to testify in a meaningful way.
Rarely are competency hearings used to assess the types of issues that are critical in criminal cases, such as the child's understanding of the concepts of time and ability to accurately perceive and relate a series of events. Only after such an assessment can a trial court make an informed decision about the capacity of a child to testify.
Further, in order to make an informed decision about a child's competency, it is imperative to explore the child's ability to comprehend the impact of his or her words, both personally and upon others. came to believe that the fictitious event actually happened. 36 In these experiments, extensive interviews were conducted with the parents of the children to learn their history. Only children who had not been lost or harmed with a mousetrap were included in the study. It was clear that the event being "remembered" by the child never occurred.
The "memory" of the event was created by the researchers. They did so by repeating the story to the children and asking them if they "remembered" the event.
Others Bikel concludes that it is almost impossible for a child to tell the truth, the whole truth, and nothing but the truth. "There is always fantasy, impressions, and the wish to please the one who asks."
39

A CHILD'S CONCEPT OF TRUTH
In the illustrative hearing described earlier, when Suzi correctly names the color of the pen held by the prosecutor, she knows that she is telling something that is true. She knows her colors, can see the pen, and can accurately relate what she knows about it.
While the prosecutor's nodding, gesticulating, and effusive reinforcement of the correct answer may comfort Suzi, it is not the basis of her answers. Similarly, although it is quite probable that she and the prosecutor (and mommy and the victim-witness advocate) practiced the pen questions and talked in advance about how God would feel, her testimony about the color of the pen is grounded in her knowledge of objects and colors. (2000) (acting as a child friendly picture and coloring book designed to introduce child witnesses to the characters in the court system, the book even provides a blank space for the children witnesses to draw a picture of themselves in court "telling the truth," showing the extreme focus on the concept of "truth" for child witnesses, rather than the concept of fantasy verses reality).
Likewise, if Suzi intentionally misstates something or is asked to characterize the misstatement of another, e.g., "what if I told you the pen was green?" she will know that it is not accurate. She may respond, "That's silly," or "no, it's not, it's black," or, if asked, she may characterize the statement as a lie.
Jurors are often asked, during voir dire, whether their children ever lie and, if so, to give an example. A juror will almost always describe a time when his child lied about starting a fight, whether a cookie was eaten before dinner, or whether the car was taken without permission. Other jurors will nod in agreement, smile, and add their own stories of juvenile misbehavior.
The prosecutor follows up with questions about how the jurors knew that the child was not telling the truth. Jurors respond, "He wouldn't look me in the eye," "She was shuffling her feet back and forth," "He always starts to stutter," or "Her face was bright red (or covered with cookie crumbs)."
The prosecutor is setting the stage for the testimony of the child, secure in the knowledge that the child, testifying about a fact that he or she believes to be true, will not exhibit any of these tell-tale signs of knowing misrepresentation. The prosecutor is counting on the fact that when the child relates a tale of abuse that the jury will feel a grim determination to convict. It is a brave juror who is able to resist the plea to "believe" a child.
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Of course, the problem of witnesses testifying to events that they believe to be true, but which are in fact false or inaccurate, is not limited to children. A recent "60 41 Id. (highlighting the concept of "truth" as presented to child witnesses, the book presents the concept of a court room and the many players as a place where one must tell "the truth". This is a key example of the (prosecutorial) system's focus on "truth" when preparing child witnesses, rather than on the necessity of determining whether the child is developmentally mature enough to accurately relate events that actually occurred).
Minutes" episode explored the wrongful conviction of Ronald Cotton, who served ten and a half years in prison for a rape he did not commit. 42 The victim of the rape testified that she was positive that Ronald Cotton was the man who brutally attacked her. Only when DNA conclusively led to the real perpetrator, Bobby Poole (and that man confessed) was Ronald Cotton released from custody. 
LEARNING A STORY
Although there appears to be no hard data to back it up, child protective services workers and police officers in every jurisdiction continue to insist that children do not make up allegations of child sexual abuse. 46 A corollary is that the child could have no knowledge of explicit details of sexual abuse unless it actually occurred.
In fact, children can and are taught rather complicated stories on a regular basis.
Some of the stories are true, others fictional, but young children do not have the ability to distinguish between the two, particularly if the story has been told to them by someone they trust, such as a parent or teacher. 47 Compare, for example, a parent relating stories from the parent's childhood, fairy tales, and bible stories. The child has no basis to evaluate the origin of any of the stories or to determine whether the events actually took place. A very young child has no frame of reference to decide whether the Red Sea parted before or after Grandpa moved to the farm or Goldilocks ate the Little Bear's porridge.
Significantly, if the child hears the story repeated often enough, she will commit it to memory and will be able to retell it upon request. If she believes the story, she will answer that it is "the truth." She will be able to correct a questioner and add details. For example, if asked, "Is it the truth that Goldilocks slept in Papa Bear's bed?" she may well respond that that is "a lie," because "the truth" is that Goldilocks slept in Baby Bear's bed.
While she is so testifying, the child will reveal no indicia of telling a falsehood, nor will she fear her mother's or God's disapproval. The child is relating something she has learned, and, for her, it is "the truth." Ch. 16 at 277 (1995) . 47 See AMES supra note 51 at 37-38 (discussing the ability of five-year-olds to tell and remember stories, both based on their own experiences and those centered in make-believe, along with those traditional stories known by almost all five-year-olds).
One of my colleagues has a very precocious five-year-old named Jack. When she picked him up from kindergarten one day shortly after Christmas last year, he asked if Santa was real. His mother was taken by surprise, as she did not expect to confront this particular parenting dilemma for several more years. She loved the Santa fantasy and wanted to continue it, not only with her son, but with his little sister, who is only three.
While she attempted to formulate a response, Jack continued, "I know who eats the cookies and it's not Santa." His mother wondered if he had seen her and his father taking bites and leaving crumbs while wrapping the presents. Luckily, before she launched into a complicated explanation of the true meaning of Christmas, Jack shouted gleefully, "It's
Cookie Monster!"
Five-year-old Jack juxtaposed two "stories" that he had learned and created a new one in which two of his favorite "characters" appeared in the same "episode." Was he lying? No. Jack was trying to make sense of his world. Did a puppet from Sesame Street in fact eat the cookies? Obviously not. We can chuckle when a colleague relates the incident. The consequences of testimony by a child with the same level of sophistication in a criminal case are anything but humorous.
Children can learn and relate complicated stories with appropriate emotional content. When my son was in first grade, he came home from school one day in January quite agitated. "Do you know who Martin Luther King is, Mom?" he asked. I told him that I did. He went on, obviously very upset, telling me that Rev. King had been beaten up and put in jail "just because he sat at a lunch counter." I assured him that I shared his outrage, and that we all had to work toward a world where people are not discriminated against because of the color of their skin. He nodded and then said, "I just want to know one thing. What's a lunch counter?" Although he understood the story and its significance, and was able to repeat it to me with appropriate emotional affect, he did not have a frame of reference which would allow him to have a true understanding of the facts. Tragically, the same lack of an appropriate knowledge base can result in a child testifying about events without an awareness of the meaning of her words in the minds of the jurors. This is particularly dangerous when the words elicit a strong emotional reaction, such as those describing sexual acts.
Children can and do learn stories that involve details of sexual knowledge one would not expect them to have. I was an attorney in a case in which a five-year-old girl was the subject of a rancorous custody battle. Brought by her mother to a counselor, the child reported that during the previous weekend visitation, her father had "played with his pee-pee and white stuff came out" while she was sitting on the couch with him.
Horrified, the counselor signed an affidavit recommending that the father have no further contact with his daughter.
The court ordered that an evaluation be conducted by an independent psychologist. The child was videotaped in the playroom attached to the psychologist's office. When the child was asked what "the white stuff" looked like, she was unable to answer. The psychologist told her that she could look around the room to see if there was
anything that resembled what she was alleged to have seen at her father's home. After bypassing pitchers of water and milk, she stopped at the sand table and pointed to the white sand. She told the psychologist that the sand looked and felt like the "white stuff."
When asked how much "stuff" came out, she poured two large buckets of sand from the table onto the floor. After additional questioning, she shared with the psychologist that her mother had urged her to tell the story of the "white stuff" because "Daddy is being mean to Mommy."
POTENTIAL FOR WRONGFUL CONVICTION
In any case alleging the commission of a serious crime, the potential of an innocent person being convicted and sentenced to death or lengthy imprisonment is present. A recently published comprehensive study of the nation's crime labs exposed systemic flaws in nearly every lab and with virtually every type of "scientific"
evidence. The cases investigated by the various task forces and the Innocence Projects involved scientific and physical evidence and adult witnesses who were subject to crossexamination. 55 Even so, the adversary system was insufficient to prevent gross miscarriages of justice. Innocent people's lives were destroyed, individuals were wrongfully convicted and imprisoned, and the real perpetrators went free.
These cases, which document the conviction of the innocent, provide a context for the even more difficult cases, in which there is little or no physical evidence and the fate of the accused rests solely on the uncorroborated testimony of a young child. Many of the causes of wrongful convictions are exacerbated in cases alleging child sexual abuse. For example, the inability of an adult to describe height, weight, facial hair or other physical characteristics may well lead the jury to conclude that the witness did not have an adequate opportunity to observe the perpetrator, whereas a similar failure on the part of a child may be forgiven as a function of the child's limited knowledge or ability to articulate such details. As previously discussed, the lack of physical evidence in child sexual abuse cases will make a later exoneration impossible.
It is the lack of opportunity for meaningful cross-examination, however, that may be the most significant problem. Cross-examination has been called "the greatest legal engine ever invented for the discovery of truth." 56 "Done well, cross-examination can significantly erode or limit the testimony of many witnesses. Done, poorly, it succeeds only in reinforcing the direct examination. forget the details of the cross-examination, but they will remember the impressions formed during the cross: about the testimony, about the witness, and about the lawyer."
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Justice Scalia, writing for the court in the landmark case of Crawford v.
Washington, stressed the vital importance of having an accusing witness present in court and subject to cross-examination as a prerequisite to ascertaining the truth in a criminal proceeding. 60 Cross-examination is the method designed to test the credibility of the witness and the strength of the government's case.
It is hard to overemphasize the importance of confrontation and effective crossexamination to the defense of an individual accused of a crime. Jurors are able to observe and evaluate not only the witness' words, but his demeanor. They draw clues as to the witness' credibility from tone, body movements and manner of answering questions.
They may detect any hesitancy in answering particular questions or determine whether responses are different if the question is posed by the prosecutor or the defense attorney.
This vital tool of effective cross-examination as a method of determining the truth is missing or compromised in cases of child sexual abuse. The cross-examination that defense attorneys employ to test the veracity of adult witnesses is useless when utilized with a young child. The most obvious example might be "impeachment by prior inconsistent statement," one of the most common methods of cross-examination. Attorneys using this technique demonstrate to the jury that the witness made one statement about an important detail at one time and later (perhaps during the trial itself) made a substantially different statement about the same information. The inconsistency, or the mere fact that the witness is "changing his story," demonstrates to the jury that the witness is not worthy of belief.
Imagine questioning little Suzi using this technique:
Q. You told the prosecutor, Mr. Smith, that Pop-pop touched your "private" while you were in the bathroom at your house?
A. Nodding.
Q. Do you remember talking to Officer Jones in September?
A. No.
Q. Did you tell him what happened?
A. No response.
Q. Did you tell him that Pop-pop touched you at Grandma's house?
A. I don't know.
Q. So, now you are saying it was at your house?
At the conclusion of this line of questioning, even if the jurors have not leapt over the rail to attack both the defense attorney and his client, what will the attorney argue in his summation? Can the lawyer insist, as he or she would if it were an adult who changed the location of an alleged crime while on the witness stand, that the testimony must be false? If so, is the argument one that will sway the jury, or are they likely to feel that the attorney is simply taking advantage of a child?
Other standard cross-examination techniques are equally ineffective with a child witness. Jurors are instructed that they may consider such factors as motive, interest, and opportunity to perceive when determining whether to believe the testimony of a witness. 61 A co-defendant who has been given a "deal" to testify can easily be crossexamined to show that he stands to gain a lesser sentence or a favorable recommendation from the prosecutor in exchange for his testimony. A disgruntled business partner can be impeached by showing that he is motivated by animus toward the accused.
None of these techniques is effective with a young child. Does the child want to please mommy? No doubt. Will the attorney be able to demonstrate that the child's testimony has been shaped by these forces through cross-examination? Unlikely. Can the child describe the dimensions of a room or testify as to the placement of the individuals at a given time? If not, will the jury apply the standard they would to an adult witness or will they simply chalk up any inconsistencies to the child's age?
Another dilemma involves affirmative defenses. In most criminal cases, the accused must be provided with notice of the offense with which he is charged, including a specific date and time. 62 Such notice allows the defendant to interpose an alibi defense if he is able to prove that he was at another location at the time charged. Morris, 61 N.Y. 2d 290, 293 (1984); People v. Iannone, 45 N.Y.2d 589, 594 (1978); People v. Bogdanoff, 254 N.Y. 16, 23 (1930) .
an investigator that the abuse happened "in the pool when it was hot out," it is legally sufficient if the indictment states that that the abuse took place "in the summer" of a particular year." 64 The defense then faces a nearly insurmountable burden of proof in establishing the accused's whereabouts at all times during this ill-defined time periods, effectively precluding the affirmative defense of alibi.
A particularly pernicious problem with the child witness is in the area of
recantation. An adult who makes a claim and then reverses himself and maintains that the event never occurred damages his own credibility. Unless there is a compelling reason for the change, it is unlikely that the jury will believe the first story. The opposite can occur in cases alleging child sexual abuse. The fact that the child has told inconsistent stories or that she now denies any abuse is itself used as proof of the abuse. 65 It becomes a classic Catch-22. If the child says that abuse occurred, it occurred. If the child says that abuse did not occur, it occurred. There appears to be no answer to the question of what the child could say to demonstrate that the accused is innocent.
Journalist Lawrence Wright examined some of the most highly publicized cases of child sex abuse and described the convoluted interpretation given to contradictory statements that the children made about the alleged abuse.
"One of the alarming trends in the day-care prosecutions of the '80's was that when children told fantastic stories of ritual sacrifice or bizarre torture scenes, those stories were interpreted as being either literally true, or else a sort of imaginative reconstruction of less spectacular real abuse; on the other hand, when children caught up in those prosecutions denied that 64 People v. Keindl, 68 N.Y.2d 410 (1986 hildren may deny because they in fact never were abused; children may take a long time to disclose because it is only with repeated suggestive interviewing that they will make disclosures which are false; and children may recant in order to correct their prior false disclosures."
anything had happened to them, their denials were interpreted as being products of the abuse itself. In other words, to deny the abuse was a subtle proof that the abuse did, in fact, take place." 
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In addition, the psychological impact on a young child of falsely testifying to abuse can endure throughout adulthood. 68 These dangers make the need to properly determine a child's competency to testify vital not only to a fair system of justice, but to the psychological wellbeing of both children and the accused.
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RECOMMENDATIONS EXPANSION OF THE COMPETENCY HEARING
Clearly, the current system of determining a child's competency to testify in a case of alleged sexual abuse is flawed, and the consequences of such a failure are devastating. It is imperative that changes be made to insure that there is a meaningful evaluation of any child who is to testify in such a case. The evaluation must be based on a realistic assessment of the child's developmental maturity and her ability to provide reliable information about the events that are alleged in the criminal action.
At a minimum, the competency hearing should be restructured to allow for expanded questioning of the child. While the "red pen, black pen" and "how will Mommy feel if you tell a lie" questioning need not be dispensed with completely, it must represent only the beginning, rather than the totality of the inquiry. Much more must be done to test the child's ability to accurately relate events that in fact occurred, to distinguish the truth from a lie, and to differentiate fantasy from reality. This can be accomplished in a variety of ways.
Questioning of the child can be done within the confines of a traditional competency hearing by the court, the prosecutor and the defense attorney. The defense attorney must be as comfortable examining the child as is the prosecutor, and both should 69 This risk is not limited to sexual abuse cases; in fact an untrustworthy system of evaluating a child's competency to testify can have far reaching effects on other cases as well. For example, in a recent case in Texas, the testimony of a 4 year-old boy formed the basis for an indictment of a foster parent for the murder of the child's infant brother. Although the defendant was eventually acquitted of the murder charges, the case demonstrates the challenges and potential dangers of cases in which prosecutor's sole evidence is the uncorroborated unsworn testimony of a preschooler. CBS, 48 Hours Mystery: Witness: The Trial, Nov. 15, 2002. know as much about the child as possible. 70 Information about the child should be obtained before the hearing begins, either by speaking with the parents (if they are not involved in the case), other caregivers, or the child's teacher. In addition, reviewing medical records and talking to neighbors and other family members can all contribute to a "picture" of the child's development.
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A particularly effective preparation technique is to visit the child's nursery, preschool, or grammar school classroom. Cues for potential areas of questioning can be drawn from the bulletin board or the children's work that is displayed. For example, around Presidents' Day, there may be pictures of George Washington and the cherry tree, and the child can be asked about the story she has learned. The inquiry will determine the level of the child's understanding of the story, as well as whether she will add "facts" to please the questioner. It is important to ask the questions in the same tone, and to respond with the same encouragement, that was given to the "red pen, black pen" and "God would be sad" questioning.
Sample questions relating to the Presidents' Day bulletin board might include, "Who cut down the cherry tree?" "Is it the truth or a lie that George Washington cut down a cherry tree?" "What if I said it was an apple tree?" If the child is able to answer these simple questions, the questioner should add facts or see if the child will agree to statements concerning the story that she did not learn at school. father say when he cut down the tree?" "What did his mother say?" (I have never heard
George's mother mentioned in the story, but I am willing to bet that many children would add dialogue by her if given an opportunity to do so.) "Did his mother put him in time out?" "Was she very mad?" The child should then be asked if her recitation of what the mother said is "the truth."
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Another critical area that needs to be explored with the child is her concept of time. Most children are trained to respond correctly to the question, "How old are you?" from toddlerhood. Being able to raise one, two or three fingers in response to the question gives very little information about the child's concept of age or time. The question, "How old is Mommy?" posed to the same child might evoke a blank stare or a shrug. An older child of four or five might guess that her mother is "16" or "37," either because that is the biggest number she knows or because her mother has responded with that answer in the child's presence.
When Suzi tells the prosecutor that she is five, and he responds with effusive praise that she is "such a big girl," very little is learned about her ability to accurately relate when the events alleged in the criminal proceeding actually took place. Even being able to respond that she was four last year and will be six next year does not distinguish between how the child has been taught to respond and an ability to understand an abstract concept such as time sequences.
In many cases of alleged child sexual abuse, the dates in the indictment have special significance to the child, such as her birthday, Christmas, or when she went to the 72 This type of questioning can also be used to cross-examine a child who has been found competent to testify in order to demonstrate to jurors that a child can "learn" a story about an event that did not actually occur and can also add plausible details to enhance what she has "learned." In addition to history lessons, children are often taught myths as truth to teach moral concepts, whether the stories are from Aesop's Fables, Greek Mythology or religious texts.
town swimming pool for the first time. The dates may have been selected as a result of suggestive questioning, e.g. "Did Pop-pop hurt you on your birthday?"
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It is important to determine whether the child has a grasp of time that would have allowed her to truthfully proffer these dates in the first instance or knowingly agree to them when suggested by the questioner. The child should be asked how many days there are in a week and how many weeks in a month.
Every classroom for young children has a calendar chart, and most teachers use it every day, discussing the days, weeks, months, weather and holidays. The charts are very inexpensive and can be purchased by the court, the prosecutor or the defense attorney.
They allow the child to be questioned in a way that is familiar and non-threatening. They can be used with children who do not yet read, as they come with stickers for birthdays, holidays and weather events.
As noted, most young children have learned how old they are and can name a date for their birthday. While the child is on the witness stand, she can be asked to take the birthday cake sticker and put it on the right day and month of her birthday. Whether she places it on the correct date or not, she should be asked if it is "true." If she believes that it is, she will answer in the affirmative. The sticker can then be moved (to the correct date if the child has misplaced it) and the child asked whether it is now a "lie."
The important fact, of course, is that the child will show no indicia of telling a lie, whether the sticker is placed correctly or not. Even if she is inaccurate, she is telling 73 For a more detailed discussion of the accuracy and reliability of children's testimony with respect to suggestibility see Maria S. something that she believes to be the truth. 74 As long as she believes it to be true, she will repeat it, acknowledge its truthfulness, and declare anything contrary to be a lie.
The next step is to determine whether the time sequences contained in the indictment and police reports could have been supplied by the child, were the result of conjecture by the investigators, or were supplied by the person with a vendetta against the accused.
As with the calendar, use of props is helpful, as the child will feel at ease if she is asked to engage in what she will perceive as play. Again, for a nominal sum, the court or the attorneys can obtain cutouts on a felt board or tag board strips with dates that relate both to the dates in the indictment and to important events in the child's life, such as her birthday, Halloween, Christmas, birth of her baby brother, etc. The child can be asked to put them in order, "Let's start with your birthday. What happened next?" How about after that?" What is critical to determine is whether concepts such as "prior" and "subsequent,"
"What happened first? What happened after that?" or even "before and after" have meaning to the child.
Next, the child should be asked to give a narrative account of some event that was important to the child, such as a vacation, a birthday party, or a visit with a grandparent.
A conversation with a parent, teacher or caregiver will reveal the details of such an event. 74 The importance of this fundamental disconnect is illustrated by a recent case from Massachusetts, in which the 1985 conviction of a child care worker for molesting five children was overturned because, although by the time of the trial the children had come to believe that they were molested, their belief was not based on fact but by improper investigation and questioning. The defense attorney discussed the significance of proper questioning, " [t] he Amirault case taught us how important it is that children in these kinds of situations are questioned properly, and how improper questioning techniques, even if done with the best of intentions, can lead to unreliable and false accusations. The responsibility of a law guardian in a criminal case alleging child sexual abuse would be multi-faceted and should be carefully crafted. It is critical that the law guardian be truly independent and not part of either the prosecution or defense "team." A child who has been abused must be supported if she is competent to testify. A child who has not been abused must be protected from the trauma of testifying falsely. Further, it would be the responsibility of the law guardian to insure that proper questioning techniques are utilized with children in both categories.
The law guardian could be charged with the task of reviewing the child's medical and school records and speaking with adults who are knowledgeable about her developmental capabilities. The law guardian would visit the child's school to prepare the questions for the competency hearing. The law guardian would also speak with those close to the child to learn about important events in the child's life that could be used to test the child's memory and ability to relate those occurrences.
79
A preliminary examination could be conducted by the law guardian using a developmentally appropriate book, such as Dr. Sherrie Bourg Carter's "The Do You
Know" Book. 80 The book clearly and easily tests the child's ability to distinguish between fantasy and reality, truth and lie, and the consequences of saying something that is false.
For the examination and the book to be of use, it must be something that the child has not seen. If a member of either attorney's "team" practices with the child, the resulting examination will be of little value.
The law guardian's interview with the child could be videotaped so that it can be viewed by the court, prosecutor and defense attorney. It would also be preserved so that it could be reviewed by an appellate court if necessary. Videotaping would ensure that the answers given are those of the child and that there was no prompting by the law guardian.
An analysis could also be made of the child's attention span and verbal and non-verbal cues.
As a corollary, prosecutors, police and victim-witness advocates should be mandated to videotape any sessions or meetings in which the child is prepped for the competency hearing. The judge would then be in a position to assess the extent of any "coaching" or improper suggestions to the child with respect to the questions to be asked at the hearing.
APPOINTMENT OF AN EXPERT WITNESS
An expert witness could be appointed if the results of the expanded competency hearing and/or the evaluation by an independent law guardian are ambiguous or the court feels that additional information about the child's developmental maturity is still in question. A child psychologist could evaluate the child using developmentally appropriate testing, such as that used to determine whether a child is ready to attend kindergarten. 81 The testing should be videotaped, both for the trial court and for any appellate review.
The expert must be appointed by the court and independent of either the prosecutor or defense attorney. The expert must be confident that the court is interested only in an accurate appraisal of the child's ability to testify under the standard set forth above-not in "preparing" an incompetent child to take the stand or preventing a competent one from doing so.
The appointment of an expert might be particularly appropriate in a case with no physical evidence or any corroboration of the allegation, i.e. where the testimony of a young child is the only evidence of a serious criminal accusation.
CONCLUSION
Allegations of the sexual abuse of a young child evoke strong emotions in society at large, as well as among the participants in the criminal justice system. The charged emotional atmosphere engendered by the nature of the cases, the frequent lack of corroboration, and the ineffectiveness of traditional adversarial techniques enhance the potential for wrongful convictions. The conventional competency hearing is seriously flawed and does not provide a forum for a meaningful analysis of the child's capacity to offer reliable testimony.
The competency hearing must be restructured to appropriately ascertain the child's level of developmental maturity, her ability to accurately relate a series of events 81 See e.g., Judith K. Voress and Taddy Maddox, Developmental Assessment of Young Children (Western Psychological Services) (measuring children birth to 5 yrs, 11 months which measures cognition, communication, social-emotional development, adaptive behavior, physical development); Devereux Early Childhood Assessment Program (Kaplan Early Learning Co.) (measuring children ages two to five which provides a balanced picture of children's social emotional strengths and concerns); Brooks Publishing Company, Ages and Stages Questionnaires (ASQ 3) (measuring ages zero to five years).
and her capacity to distinguish reality from fantasy. This can be done by training of judges, prosecutors and defense attorneys and by the appointment of a law guardian or expert witness in appropriate cases. It is imperative that improvements be made to insure that individuals are not convicted of crimes they did not commit and that children are not the unwitting accomplices in such miscarriages of justice.
